In order to keep the cost of settling disputes low and standards for grievance remedial methods high, access to justice is paramount in today's fast pace commercial transactions in the digital world. In Malaysia, the successes recorded in the Islamic banking industry do not just flourish without some consequential challenges such as the increasing rate of disputes involving Islamic financial products and services. Though the number of widely reported cases heard and determined by the courts between 1985 and 2010 are about 20, the Financial Mediation Bureau seems to be more active in dispute resolution in the industry. This study seeks to explore the relevance of such mechanism that would use five distinct but connected modules for dispute settlement. This pioneering research introduces a new dimension in the sustainability of the economy by leveraging the state-of-the-art information and communication technology (ICT) in resolving banking disputes in the Islamic finance industry in Malaysia. Exploring the relevance of such online dispute resolution platform for Islamic finance disputes will serve as a launch pad for further studies that will involve the design and application of such technology in the Islamic finance industry.
Introduction
With the information and communications technological revolution of the twenty-first century, the way banking transactions are being carried out has dramatically changed over the years. Specifically, the last decade witnessed tremendous growth in non-cash payments transactions in the global financial system. Three identifiable factors that triggered such growth in non-cash payments are: unprecedented advances in technology, penetration of smart phones and internet usage, and the proliferation of innovative products and services in the banking sector. 1 It is expected that the mobile payment transactions will reach an estimated number of 29.9 billion transactions in 2014, based on the projected annual growth of 58.5%. In spite of these successes and projected growth, disputes associated with e-payments are not usually reported as the success rates. Such paradox reminds one of a bitter-sweet situation associated with financial transactions. The financial industry remains a highly-regulated industry which speaks volumes of the paradigm shift in most financial markets towards consumer protection, particularly after the 2007-2008 global financial meltdown. 2 The global Islamic finance industry is undergoing series of reforms, and one of the key areas often emphasized in the literature on Islamic finance is the need for robust legal and regulatory frameworks to avoid misappropriation of funds and fraud in banking transactions that are ordinarily supposed to be Sharī'ah-compliant. 3 Though different estimates and forecasts have been made by experts, a crude estimate reveals that by the end of 2014, the global Islamic finance industry is expected to attain US$2 trillion in value. Malaysia is at the forefront when it comes to robust legal and regulatory framework. In fact, the new Islamic Financial Services Act 2013 (IFSA 2013) of Malaysia is a model legislation which adopts the interventionist approach of consumer protection, and it clearly restates and provides for electronic payment system by Islamic financial institutions. 4 Section 2(1) of IFSA 2013 recognizes electronic money as a payment instrument. 5 Since 2005, the number of mobile banking subscribers and internet banking subscribers has drastically increased. Of late, there have been series of reforms in the e-banking system in Malaysia, which also includes the Islamic banks. The e-banking initiatives in Malaysia were propelled by a government-backed pilot project through Bank Negara Malaysia (BNM) 6 and the Ministry of Finance branded -MyMobile, which was operated by the Malaysian Electronic Clearing Corp Sdn Bhd (MyClear), a wholly-owned subsidiary of BNM. MyMobile is a government to citizens and e-government service premised on the idea of positioning Malaysia as the multimedia super corridor in the region, and transforming the way government services are delivered. 7 The project is aimed at enabling Malaysians pay for public services such as water, power and telecommunication via their mobile phones and tablets. In addition to making payment for public services, other bill payments for some listed companies can also be made via this service: anytime, anywhere. 8 E-banking on a large-scale is incorporated in MyClear, as it offers large payment banking services through Real Time Electronic Transfer of Funds and Securities (RENTAS). The services include: real-time gross settlement of interbank fund transfers, multi-currency debt securities settlement and depository services for scripless debt securities. This, among others, is a form of business-to-business e-banking solution. From the available data, in 2011 alone, the RENTAS system settled over 3.4 million transactions amounting to RM47.2 trillion. 9 Another product which has accelerated the pace of ICTenabled banking in Malaysia is National Electronic Cheque Clearing System (e-SPICK), which is an image-based clearing system where the cheque image and magnetic ink character recognition code line data are captured and transmitted electronically to facilitate clearing. The e-SPICK reduces the risk and costs associated with the physical handling of cheques and improve the efficiency of the entire cheque clearing process. In addition, it also enables customers to receive funds on the next business day.
10 Small-scale payment services handled by MyClear includes: fund transfer, e-Debit and point-of-sale transaction for all holders of credit and debit cards in Malaysia. The pilot project was at inception, set up in collaboration with three commercial banks (CIMB, Maybank and Public bank) 11 but mobile banking activities have since been extended beyond government initiative, as commercial banks now have e-banking products to cater for the growing demand of their customers. The cost implication of deploying mobile banking in the financial service industry is at no real cost to end users following proposal by PIKOMS-the National ICT Association of Malaysia, a not-for-profit organization, for incentives to encourage e-banking activities.
12
The use of electronic channels for payments of goods and services has increased geometrically in recent times. In a 2013 report from the Central Bank of Malaysia, the changing trend in payment system was acknowledged thus:
The use of e-payments has continued to expand while the use of cash and cheques declined relative to other payment methods. Nearly 90% of the 1.8 billion non-cash payments (including cheques), amounting to RM17.1 trillion, are now made via electronic means compared to 52.6% a decade ago (Chart 5.8). On average, the number of e-payment transactions per capita increased further from 49 in 2011 to 56 in 2012. This was mainly attributable to the higher use of e-money, debit card, Internet banking, IBG and ATM, continuing the trend which has been observed since 2002.
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The regulatory agency has done a tremendous job in deploying ICT in day-to-day business transactions. However, a viable method for resolution of e-banking disputes in Malaysia, Association of Southeast Asian Nations (ASEAN) region and the Gulf Cooperation Council (GCC) region, which are the primary domain of Islamic finance, is still quite a mirage. Real-time disputes emanating from electronic transfer of funds require effective technologically driven and sophisticated online dispute resolution (ODR) mechanisms.
There are specific regulations issued by the Bank Negara which relate to payments, medium of exchange and electronic payment systems in Malaysia. The IFSA 2013 and the Financial Services Act 2013 provide for the regulation of payment system operators 9 'RENTAS » MyClear -Malaysian Electronic Clearing Corporation Sdn. Bhd.' <http://www. myclear.org.my/corporations/rentas/> accessed 14 April 2014.
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'e-SPICK » MyClear -Malaysian Electronic Clearing Corporation Sdn. Bhd.' <http://www. myclear.org.my/corporations/e-spick/> accessed April 14, 2014. 11 CIMB Group Bhd, Maybank Bank Bhd and Public Bank Bhd are the top three largest banks in Malaysia and arguably the best in Southeast Asia. 'Malaysia's top 3 banks beat regional gauge for total returns' <http://asianbankingandfinance.net/retail-banking/in-focus/malaysias-top-3-banks-beat-regional-gaugetotal-returns#sthash.zK6yDBgD.dpuf> accessed 14 April 2014. and payment instrument issuers in Malaysia.
14 The supplementary guidelines to promote the safety and integrity of payment instruments are made by Bank Negara as delegated. They are as follows:
(1) Guidelines on minimum security standards for cheques 2004: This guideline specifies the requirements relating to the security features of cheques, governance arrangements, fraud detection facilities and security management in cheque printing. (2) Guidelines on e-money issued in 2008: It outlines the broad principles and minimum requirements to be observed by all e-money issuers. In addition to imposing purse-limit on e-money, it also provided for corporate governance requirement for e-money issuers (3) Guidelines on the provision of electronic banking services by financial institutions 2010: It states broad principles and minimum requirements to be observed and adopted by financial institutions in offering any form of electronic banking services. This guideline further enhances protection of users of electronic banking by requiring the adoption of multi-factor authentication of electronic transaction to ensure safety of online access.
However, resolution of disputes which results from transactions performed via MyClear services is regulated by Guidelines on Dispute Resolution Between Participants of Payments and securities Services. This 2011 guidelines provide for the constitution of 'Independent Arbitration Panel' for resolution of disputes filed against any participant. The panel is to be constituted by five members as follows: This is an improvement but far inflexible as it restricts the scope of access to justice in its mono-dispute mechanism. In other words, other alternative dispute resolution (ADR) mechanisms are not employed in this forum.
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Malaysia as an Islamic finance hub is gradually becoming the preferred jurisdiction for corporations who seek to list its sukuk 16 in the international market, perhaps for its robust regulatory framework for Islamic finance operations. Settlement of Islamic
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The Payment System Act 2003 (PSA), now repealed earlier, provided for an oversight regime for compulsory corporate governance for both operators and issuers of designated payment instruments, which include e-money, credit card and charge card. A critical examination of the PSA's provision shows that the legislation does not provide for any form of dispute resolution framework but intended to complement the operational arrangement of payment service system providers. With the coming into force of IFSA 2013 (regulates the Islamic financial services industry) and FSA 2013 (regulates the conventional financial services industry), all the relevant provisions regulating payment systems in the PSA have been incorporated into the new laws. Sukuk commonly refers to the Islamic equivalent of bonds. As opposed to conventional bonds, which merely confer ownership of a debt, Sukuk grants the investor partial ownership or share of an asset, along with the commensurate cash flows and risk.
financial debt securities instrument is performed electronically via Fully Automated System for issuing/ Tendering (FAST), which is a web-based system that facilitates the issuance of unlisted debt securities and money market instruments regardless of the tenure and mode of issuance (tender and non-tender). FAST interfaces with RENTAS to facilitate the primary market settlement by syncing with the Bursa Malaysia's Electronic Trading Platform for the reporting of secondary trading involving debt securities. 17 The world largest depository of sukuk 18 instruments worth RM326 billion (about US$108 billion) is handled under the depository for government securities operated by MyClear. In a similar vein, the competition for mobile banking services in Malaysia was at inception between MyClear and Malaysian Electronic Payment System (MEPS).
19 It soon became apparent that both MEPS and MyClear offer similar banking services to the financial consumers. Therefore, the acquisition of one by the other became feasible and was facilitated through the Central Bank of Malaysia. MyClear has since acquired MEPS in order to complement its systems, mainly: FAST, RENTAS and e-SPICK of the two institutions. 20 Therefore, while drawing insights from the ICT initiatives which have been leveraged in the Malaysian financial system to facilitate payment, this study explores the relevance of ODR mechanisms in ensuring quick, effective, time-efficient and cost-effective dispute settlement in an increasingly digitized environment. It examines the relevance of deploying available ODR mechanisms in Islamic banking industry in Malaysia. A cursory look of the current trends in the resolution of Islamic finance disputes will be examined. The meaning of ODR and its different models are explained followed by existing trends in the Malaysian Islamic finance dispute resolution. Regulatory challenges of ODR will be discussed with suggestions for the future of ODR in the Islamic banking industry.
Consumer appeal for mobile and internet banking
The need for a viable ODR platform in the Malaysian Islamic finance industry is overdue as consumer appeal for mobile banking has witnessed a tremendous increase over the years. Acceptability of mobile banking technologies among financial consumers has been positive in Malaysia. In 2011, a survey was conducted across selected countries among online respondents who possessed a bank account and a mobile phone. VocaLink Ltd., a UK-based online and mobile banking technology provider, observed that 56% of Malaysia's financial consumers who participated in the survey expressed interest in mobile payment system, followed by Canada, Germany and Britain with 49%, 47% and 42%, respectively. The survey further reported that: … some 92% of small-business owners participating in the survey in Malaysia expressed interest in mobile payments, followed by 83% in Canada, 79% in the U.S., 76% in Britain and 70% in Germany. The chief appeal of mobile payments for small-business owners is immediate payment, noted by 82% of respondents in Malaysia, 70% in Britain, 68% in the U.S., 67% in Canada and 61% in Germany. 21 The survey serves as a pointer for banking technology service providers to tap into the potential market for e-banking services. The appeal among financial consumers in Malaysia, which is ahead of other technologically advanced jurisdictions across the world with respect to acceptability of mobile payment system, serves as a strategic interest of mobile payment service providers. Although a major concern among users and businesses is the security of e-transactions from fraudulent activities; existing regulations have not provided for adequate avenues for seeking redress from online transaction, and dispute resolution has not been a criteria/index for rating e-commerce readiness in Malaysia. But it is interesting to note that the main driving force that propels the consumers to embrace the electronic payment system is the immediate payment factor; one might not need rocket science to suggest that such factor also requires a swift and seamless avenue for seeking redress. This is where ODR becomes imperative in enhancing the consumer protection provisions introduced pursuant to Section 138 of IFSA 2013. Section 138 IFSA 2013 provides for the Financial Ombudsman Scheme, which is an apparent enabling provision for any dispute resolution initiative, including the ODR mechanism for Islamic finance disputes. The clear provisions of section 138 are reproduced verbatim here: (1) For the purposes of ensuring effective and fair handling of complaints and for the resolution of disputes in connection with financial services or products, regulations may be made under section 271 to require any class, category or description of financial service providers (a) to be a member of a financial ombudsman scheme approved under subsection (2); and (b) at all times, to comply with terms of membership of such scheme.
(2) The Bank may approve any financial ombudsman scheme for the purposes of paragraph (1) (a).
(3) Regulations may be made under section 271 for the purposes of ensuring that a financial ombudsman scheme is fair, accessible and effective, including regulations on the following:
(a) the matters that the Bank may have regard to in determining whether to approve a financial ombudsman scheme under subsection (2); (b) the functions and duties of, or other requirements to be complied with by any person operating a financial ombudsman scheme; (c) the terms of a financial ombudsman scheme setting out the scope, including types of dispute that may be referred to it and its eligible complainants, membership requirements, application, operations, procedures, the fees that may be charged and the types of award which may be granted under the financial ombudsman scheme;
(d) appointment of directors of any person operating a financial ombudsman scheme; (e) the documents or information that shall be submitted by any person operating a financial ombudsman scheme to the Bank; and (f) withdrawal or suspension of an approval under subsection (2). (4) A financial service provider, who is a member of a financial ombudsman scheme, approved under subsection (2), shall-(a) provide documents or information as may be required for the purposes of the resolution of disputes referred to the financial ombudsman scheme; and (b) comply with any award granted under the financial ombudsman scheme, including a direction that requires the financial service provider to take such steps in relation to a dispute.
(5) Where a dispute has been referred to a financial ombudsman scheme by an eligible complainant,
The vast ICT infrastructural investment deployed by Malaysia within the last decade is unprecedented and this has boosted the country's Network Readiness Index (NRI) second to Singapore among countries in ASEAN. 23 The surge of e-commerce activities in the Malaysian economic and social spheres further suggest that the investments in ICT infrastructures and bridging the digital divide made over the years by government is really yielding tremendous results. 24 From the foregoing, one may opine that the sub-index related to law and dispute resolution must consider strongly the use of ODR in computation of NRI. This will boost the need for a viable and efficient dispute resolution sector in financial services delivery in many countries around the world. The assurance of the existence of a flexible dispute resolution mechanism will definitely enhance consumer confidence and trust in the e-banking landscape of any country.
Furthermore, there is the need for provision of a cheaper and efficient ODR platform for addressing disputes which might occur between mobile banking technologies companies and consumers otherwise known as banker-to-consumer (B2C) disputes. This is expected to go beyond the traditional feedback and complaint mechanism provided by web-payment system, which has become a routine aspect of website design rather than a real-time grievance channel. Islamic financial services industry in Malaysia with its huge market is expected to take a large chunk of the e-banking revolution. Analysis of reported cases on Islamic banking disputes in the Malaysian civil courts lays credence to the gloomy uncertainty which could be inimical to future growth in the industry. 25 The peculiarities of e-banking and the principles of Islamic finance create a twist in granting access to justice and ensure speedy and cheap dispute resolution via mobile applications and web technologies. ODR is capable of creating a new technology-driven environment for dispute resolution in the Islamic banking industry. Given the provision of institutional and regulatory framework, it is capable of enhancing access to justice for cross-border e-commerce disputes and small claims. 
Current trends in Islamic banking dispute resolution in Malaysia
The Malaysian regulatory and governance framework for Islamic finance has been considered a model for most other jurisdictions due to its proactive approach in introducing sweeping reforms which do not only make the industry more Sharī'ah-compliant but also conventionally viable. Over the years, several attempts have been made to introduce reforms in the dispute resolution framework for Islamic finance transactions in the country. The introduction of Muamalat Bench is a clear example of non-regulatory approach to alleviate the constraints facing effective dispute resolution in the Islamic finance industry in Malaysia. This has been at the forefront of judicial discourse over the years. 26 At present, apart from the widely known litigation process at the Muamalat Bench of the Commercial Division in the High Court of Malaya, there are alternatives to it which are less formal in terms of procedural issues and legal technicalities. 28 The matter is currently before the Federal Court for determination. The Chief Justice of Malaysia had earlier given his personal views on the legal tantrums involved in the controversy. He proposed a special tribunal for the resolution of Islamic finance disputes due to the unique nature of such disputes.
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This is expected to save the civil courts from the adjudicating on Sharī'ah matters. Such tribunal will, of course, utilize arbitration and binding mediation in its efforts towards arriving at well-reasoned decisions that can stand the test of time. This is where ODR might be incorporated, particularly when the matter involves online transactions.
Introducing ODR
The nature and meaning of ODR The development of ADR in the twenty-first century has changed the legal system of many countries forever from mono-door to multi-door courts.
30 Such alternative mechanisms include but not limited to: arbitration, negotiation, mediation, conciliation, mini-trial, and expert determination among others.
31 ADR paved way for 'alternative' or 'amicable' methods of settling disputes, thereby affording parties options that best suit their disputes. ADR has grown to become part of the formal administration of justice system as many courts across the world now require parties to resort to ADR, typically mediation, before allowing them to proceed for litigation. 32 The widespread acceptance of ADR amongst the legal fraternity, businesses and the general public is not unconnected with the congestion in the traditional court, which results in high cost of justice, protracted cases, backbreaking technicalities and the lack of confidentiality of court proceedings. In commercial and business transactions, ADR mechanisms have become prominent among legal professionals as the preferred process for resolving offline disputes. 33 The advent of ICT and its by-products have forever changed the concept of human interaction. Advancement in technology has the effect of automating all sectors of human endeavour. Many traditional businesses and government services have resurfaced as online services, aimed at enhancing delivery of such services. These services can be identified as 'Internet based version of traditional services'. 34 Digitalization of almost all aspects of life was a tidal wave which was viewed in some quarters as replacing human labour with computers, thereby creating jobless population, while others consider ICT a necessary innovation to enhance productivity and efficiency.
Dispute resolution got its fair share of technological influence through various efforts to apply basic ICT equipment and techniques such as electronic evidence, video conferencing, case-management software and online filing facilities in administration of justice. In the judiciary, this collaboration was initially considered as a necessary tool aimed at aiding justice delivery and enhancing access to justice. 35 The next stage in the interaction between dispute resolution and ICT occurred in the mid-1990s when the Villanova University established the Virtual Magistrate, and University of Massachusetts' Online Ombuds Office. The Virtual Magistrate Project offered arbitration for rapid, interim resolution of disputes involving system administrators, parties in an online system and those who were harmed by online postings, including files and documents. 36 ICT tools which were once seen as a partial tool in justice delivery are set to change the role of lawyers and the way the legal profession has been operating for many years. must be a viable mechanism for resolving disputes generated from such medium because the cyberspace possesses its own peculiarities and characters considering the nature of transaction and parties involved. The slogan, which says 'there is an app for everything' 38 , will not hold true if there is no app or web-portal that possesses the ability of resolving e-disputes in real-time.
Irrespective of whether the underlying dispute is generated by face-to-face or electronically generated transactions, ODR has been used partly or wholly in different types of disputes, ranging from family disputes, armed conflict negotiation, business-to-consumer disputes, domain name, and workplace disputes. 39 The Uniform Domain Name Resolution Policy (UDRP) is one of the foremost ODR platforms for resolution of domain name disputes. This was borne out of the need for swift determination when there is dispute over rightful ownership of domain names following the rules of the Internet Corporation for Domain Names and Assigned Numbers (ICANN).
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E-commerce as a form of borderless market generates its unique disputes among parties who transact virtually in the cyberspace. E-disputes are generated in the course of commercial transactions. The Sharī'ah-compliant businesses which are becoming a major player in international commercial trade are not left out in the e-commerce revolution. With its own genre of disputes, ODR has the potential to resolve the growing number of disputes emanating from the Islamic finance industry.
Different models of ODR
Multiple ADR mechanisms which have been used in Islamic finance dispute resolution can be adapted to establish flexible ODR platforms in Malaysia. This translates to more method for seeking redress for financial disputes online without the need for travelling or being physically present at a dispute resolution institution. Accordingly, ODR mechanisms can be categorized into two broad groups, depending on the quantum of online procedures involved in the platform: technology-based and technology-assisted. The different models of ODR are explained below.
Online ombudsman 41
The word 'ombudsman', which means 'representative' in Swedish language, has been used in modern days to refer to administrative instrument for receiving complaint from the citizens about public actions. Although the modern concept was started in the Scandinavian 38 'There's an App for everything' is a 2010 slogan used to advertise iPhone and iPad by Apple Inc. Although considered as mere advertising slogan, it is getting more than that with the development of apps for just about anything. 42 This has been operationalized in different sectors to address complaint of consumers with respect to enforcement of measures and scales. In the Islamic legal tradition, an ombudsman was generally known as muhtasib (public inspector). 43 The provision for Financial Ombudsman Service (FOS) in section 138 of IFSA 2013 is a codification of the functions of an ombudsman in the modern context. 44 Ombudsmanship involves receiving complaint from the public and the ability of the Ombudsman to manage the cases to conclusion. Opening of cases can be easily managed via set of algorithms which has friendly interface for receiving complaint from financial consumers through the internet-enabled mobile phone. The ODR Ombudsman platform then issues a complaint number for tracking the dispute and continues communication with the complainant via email until the dispute is finally resolved. In addition, while opening a complaint, this ODR mechanism helps to create immediate categorization for complaints with similar features for statistical purposes, which is readily available to policy makers. 45 This procedure is partially included in the existing framework at the FMB, thereby asserting the readiness of institutional online financial Ombudsman in Malaysia.
Online negotiation or e-negotiation
This is an ODR mechanism which uses advanced electronic support (with or without a video link) to facilitate the dispute resolution process. This system is the most flexible among other mechanisms as it does not include a third-party online neutral but record of the proceedings is kept by an embedded electronic medium for subsequent reference. Online negotiation is fully party-driven because it enables parties to negotiate their own agreements by themselves through an electronic medium. When performed with less sophistication, the e-mail is a useful tool for e-negotiation but in its most advanced form, artificial intelligence applications are involved with full automation. 46 The online system is programmed to settle disputes within a pre-determined number of days; otherwise the financial regulator is notified.
Online mediation
Online Mediation makes use of similar mechanism such as that of online negotiation but it includes an active third-party neutral who helps facilitate the settlement of the dispute via a technological interface. As with offline mediation, the extent and participation of thirdparty and the nature of outcomes are determined by statutes regulating such mechanism.
Online arbitration 47
Online Arbitration (OArb) is a binding ODR mechanism that incorporates online features with traditional characteristics of conventional arbitration to deliver fast, cheap and enforceable award. OArb can be distinguished from other non-binding ODR methods, and has been chosen to possess more potential in banking and consumer ODR among other processes.
Online Med-Arb
This involves the use of hybrid processes, mainly online mediation and online arbitration in the dispute resolution process. Switch in-between ODR mechanisms is subject to consent of parties, need for confidentiality, enforceability of outcomes and the enabling law. The ICANN adopted hybrid processes, that is, Online Ombudsman and Arbitration in its dispute resolution framework, which incorporates the rules of accredited regional Domain name and internet dispute resolution centres across the world. 48 Therefore, two different ODR mechanisms can exist under any given framework.
Relevance of ODR to the Islamic banking industry in Malaysia
Automation, usually viewed with hostility among conservatives in the labour and traditional services delivery, could be seen in a positive light as a necessity for ensuring quick access to justice and can be used to achieve decongestion of commercial courts. The use of ICT in justice delivery at inception was through the utilization of basic tools such as video-conferencing, electronic evidence and voice recorders. Such a tool, which was once seen as an aid to justice delivery, is now the new avenue for wholesome success to justice for electronic consumers. Without a robust legal framework to support ODR, the forecasted growth expected in the Islamic finance indutry might be a mirage if consumer confidence and trust is lost to small claims disputes with huge volumes. 49 To achieve this, the regulatory body must invest more in technology and information to achieve maximum return and attract large number of customers across borders. One of the advanced services that have been introduced by banks in the Muslim world is electronic banking or e-banking, which requires a corresponding ODR platform. 50 The following benefits are accruable to the Islamic finance industry when a viable ODR mechanism is deployed:
Immediate access to affordable justice for small claims Resolution of small claim disputes is not available in traditional dispute resolution methods. Monetary limits for filing commercial cases are usually provided for by judicial statute. In the same vein, the growing cost of convening arbitration or any ADR process can be daunting where the claim is less than US$10. This limitation undermines the fundamental principles of access to justice for online consumers who are mostly involved in small-scale transactions.
Access to quality and affordable justice through a timely redress of consumer complaint is one of the peculiar features of an efficient ODR mechanism. The ability to seek redress irrespective of the amount of claim involved in a financial transaction gives an edge over the traditional means of seeking redress by consumers. Where claims are small and seems to be negligible, ODR helps to protect the right of consumers to seek redress online without the need of spending extra cost and time in filing complaints. Consumers with small claims on items which cost less compared to the amount to be expended on seeking justice are guaranteed adequate protection by ODR providers, who help to mediate between the small-scale consumer and the business through an online medium.
The provision for FOS under the IFSA 2013 encourages fair, accessible and effective resolution of complaints. It is therefore expected that with the new framework, the resolution of Islamic finance disputes will be further enhanced with the deployment of cutting-edge technology; these eliminate challenges posed by distance and the need to travel, thereby reducing cost and facilitating access to justice.
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Cross-border transactions
The Malaysian Islamic finance industry is fast becoming a major hub which involves crossborder transactions. Financial consumers all over the world seem comfortable to subscribe for sukuk in Malaysia instead of other jurisdictions. This is due in part to the enabling environment created by regulatory body with the presence of formidable Islamic finance institutions. How to resolve a dispute, which is a necessary occurrence between a Sharī'ah-compliant business and its offshore consumer, could pose a serious challenge to the existing dispute resolution institutions. One notable advantage ODR can offer for the growing number of mobile bankers is the ability to seek redress without having to travel across borders physically or face-to-face. Uncertainty of dispute resolution options available to cross-border consumers is an obstacle to the growth of e-commerce. 52 Confidence as to enforcement of awards and decisions in online dispute can be achieved through international and regional framework for ODR. Although there are no existing empirical data on the viability of ODR in the Islamic finance industry for obvious reasons, the Organisation for Economic Co-operation and Development published in 1999 a 'Guideline for Consumer Protection in the Context of Consumer Protection'. The guideline placed special attention on cross-border transactions and encouraged businesses, government and consumer representatives to foster access to justice through ODR in the European Union. 53 Another regional ODR initiative was proposed by the US Department of Justice to the Organization of American States (OAS) in 2010 to facilitate cross-border ODR in the American region. Under the OAS-ODR initiative, consumers will be able to file online cross-border complaint against a vendor in another participating state.
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Following the consumer ODR initiative launched in the EU, an ODR platform in Malaysia can be the desired foundation for ODR in the ASEAN and GCC regions. Malaysia, being a foremost tourist destination attracting visitors from around the world, seeks to benefit immensely by providing frequent visitors with ODR platforms for seeking redress in the event a transaction is disputed even after such tourists return to their country of residence. This can only be achieved through an efficient ODR platform for all forms of commercial disputes, particularly those related to Islamic finance.
Environmental and economic sustainability
Flowing from the cross-border advantage, the preservation of the environmental and economic resources achievable by ODR mechanism is unprecedented. Capital flights have been expended in accessing justice across borders; this translates to harming the environment via the emission of greenhouse gases, which contributes to the Ozone layer depletion and global warming. 55 In addition, the huge paper work involved in traditional dispute resolution mechanism is against the conservation of forest resources. This is a major environmental advantage which ODR has over other dispute resolution mechanisms, including ADR. It is suggested that dispute resolution clauses in green building projects backed by Islamic financing facility should incorporate an appropriate ODR mechanism. 56 
Consumer trust and privacy
The overall benefit which an efficient ODR mechanism is capable of offering to the business in a B2C relationship is trust from its customers. 57 The most often discussed types of trust in ODR are: user's trust in ODR, ODR as trust provider/facilitator and interpersonal trust. 58 In offline dispute resolution, trust is an essential aspect of the dispute resolution process. The Islamic finance industry is bundled with ethics, which might be eroded if disputes are not resolved fast and efficiently. The collaborative effect of virtual online communication between parties in ODR which guarantees privacy is capable of strengthening consumer confidence. This is capable of translating into high demand and confidence in the services of the business entity.
Privacy in resolution of disputes helps protect the reputation of the Islamic finance institutions by shutting the public out of disputes, which might have an adverse effect and negative publicity on the Sharī'ah-compliant business. Therefore, the overall benefit of trust goes to benefit both the business and electronic consumers: consumers use more e-services while appreciating the ability to get their complaint resolved fast and painlessly. 59 On the other hand, there are other business benefits, as consumer are willing to pay more when they know a fair and seamless resolution process is available to them, and future relationships are not endangered.
Making a case for technology-driven dispute resolution mechanism at the FMB The new legal framework introduced by the IFSA 2013 in Malaysia provides a good basis for such reforms, particularly with the provisions of Section 138 of the Act which introduced the FOS in the Malaysian financial industry. 60 It thus appears that BNM is already working towards such reforms with a clear indication in the Financial Stability and Payment Systems Report 2012 of the Bank, where it clarifies the function of the 'Financial Ombudsman Scheme' within the context of IFSA 2013:
To further enhance the oversight framework and effectiveness of the arrangements for consumer redress, work is in progress to transform the FMB into a financial ombudsman scheme (FOS) approved under the FSA and IFSA. In ensuring the FOS is fair, accessible and effective, the Bank may prescribe the functions, duties and scope of the scheme including the appointment of directors to strengthen the governance and oversight of the FOS. The scheme will be governed by rules which ensure adherence by members to the terms of membership of the scheme and compliance with the awards granted by the FOS. As part of the transformation, the scope of disputes that can be referred to the FMB [Financial Mediation Bureau] will be expanded, along with the ability to determine a range of remedies or awards to consumers that have been treated unfairly. The proposed transformation will also involve a review of the existing membership fee structure to better reflect the utilization of services of the financial ombudsman scheme by FSPs [Financial Services Providers] . 61 In such transformation, it is expected that stakeholders will consider the full integration of ODR into the framework for a sustainable dispute resolution process. Such framework should also take into consideration incidences of cross-border online Islamic financial transactions where local Islamic financial institutions are parties. From the above quote, there is an indication that FMB will be championing the FOS.
The FMB is an institutionalized dispute resolution body applying multiple ADR processes -in its operation. Mediation and ombudsman -which have been merged in a single procedure -is targeted at amicably resolving disputes involving customers and their financial services provider. Among the core functions of the bureau is to resolve complaints, disputes and cases reported to it involving any financial services provider and its customer. 62 The scope of compliant handled by FMB includes internet banking, credit card debit card and other e-banking services. The flexibility obtainable by financial consumers at FMB is unrivalled as any dissatisfied complainant has the liberty to opt for litigation. 63 The FMB only deals with a complaint which has initially been lodged through the complaint desk of the financial institution.
In situations where the dispute arose in online context which may be small claims, it would be extremely difficult for the current dispute resolution mechanism to satisfy the parties. Considering the successes achieved by FMB in resolution of 13,481 banking related complaints and disputes between 2005 and end of 2011, such success can be more enhanced with provision of ODR mechanism where complaints and disputes can be dispensed without the need for the parties to visit the FMB but facilitated through their internet-enabled smart phones or tablets. Considered as a breakthrough for online and offline financial consumers, is untapped the potential of FMB to resolve small claims dispute. This has placed FMB at a vantage position for experimenting ODR in settling B2C disputes in Malaysia.
Procedural steps for Islamic finance ODR mechanism
This section proposes a step-by-step procedure for the resolution of Islamic financial disputes between financial consumers and financial services providers, through a specially designed ODR system facilitated by an ODR provider or institutional dispute resolution body such as FMB and KLRCA. Each step is explained and further presented in a flowchart for easy understanding.
An ODR System is a secured application used for the submission, acceptance and storage of digital complaint. The system also enables the parties to check the progress of the dispute resolution process. An Islamic finance ODR system must be in conformity with the nature of Islamic finance transactions, which encourages partnership and joint venture. This also inherently complements the practice of amicable dispute resolution, where the parties may suggest possible solution or offer settlement. The bank may also seek to avoid reputational risk by pursing amicable resolution.
The suggestions proposed in this study envisaged the exhaustion of internal resolution mechanisms of the financial service provider, which can be with or without satisfaction to the financial consumer. Therefore, Figure 1 shows the proposed stages for an online complaint submission where the financial consumer is unsatisfied with the outcome of bank complaint and wishes to submit a complaint to the institutional dispute resolution body such as FMB, KLRCA. In order to initiate a complaint, a consumer must create an account in the ODR System or website. Complaint information and particulars are to be supplied into the online form. Upon successful registration, the 'user id' and 'password' generated are automatically sent to the email supplied. The login details ensure that the ODR system is secure, and it will be used to access progress of the dispute via web application or smart phone applications. Subsequently, the consumer is expected to enter the complaint information as required by the ODR System. The ODR System generates a 'Case ID' and notifies the consumer via email, acknowledging the receipt of the complaint. Mediation process can only be commenced with the respondent financial institution when all supporting documents are submitted through the ODR system. The case is deemed withdrawn if supporting documents are not filed within 7 days of initiating the case.
. STEP 3: Notification of respondent's financial institution and reply Upon receipt of supporting documents, a notification email is sent to the respondent's financial institution in order to avail a proper reply on the case. The respondent may reply to the case either by email or via the ODR system within specific number of days, extension of time in special cases might be requested. Similarly, the respondent is enjoined to state the settlement offers in their reply.
. STEP 4: Composition of panel A panel of one or three mediators or arbitrators is constituted to determine the dispute. The nature of ODR mechanism to be applied to the dispute is determined by the ODR institution and might be based on the choice of parties.
In order to facilitate appointment of panel members, a list of certified ODR experts is maintained by the institution for onward appointment without any delay.
.
Step 5: Review, decision and assessment
The decision of the panel is made after thorough review of documents submitted by both parties and offers made towards settlement.
However, Sharī'ah assessor who may be appointed on ad hoc basis by the ODR institution must review such decision. This is to ensure that the decision is in compliance with the fundamental principles of Islamic financial transaction. Where it is found that the decision is against the principles of Islamic law, it will be reverted back to the panel for reconsideration; otherwise it becomes final decision .
Step 6: Confirmation of decision The decision of the panel is communicated to the parties through the ODR systems. Any ODR decision is deemed confirmed where the complainant did not object to the decision by initiating a court proceeding within specified days (i.e. 7 days), after the decision has been communicated to both parties.
Respondents who are registered members of the dispute resolution institutions cannot appeal the decision. In order to ensure speedy delivery of justice, each step must be fulfilled within specified days, failure of which is tantamount to abandonment.
Conclusion
The need for a viable ODR platform in the Malaysian Islamic finance industry is overdue as consumer appeal for mobile banking and its derivatives witnessed tremendous increase over the years. Multiple ODR processes such as Online Arbitration, Online Mediation, Online
